
On August 8, 2023, 
the ABA House of Del-
egates passed Resolu-
tion 100. The resolution 
amends ABA Model 
Rule 1.16 to make ex-
plicit a lawyer’s duty to 
“inquire into and assess 
the facts and circum-
stances of a representa-

tion” at the time the lawyer is engaged and 
throughout the representation to ensure 
that the lawyer’s services are not used to 
“commit or further a crime or fraud.” But 
ER 1.2(d) already prohibits a lawyer from 
advising or assisting a client in conduct the 
lawyer “knows” is criminal or fraudulent, 
and ER 1.16(a)(1) already prohibits a lawyer 
from taking a representation that “will result 

Salim A. Shleef, Attorney,  
Berk Law Group, P.C.
Chair, MCBA Estate Planning,  
Probate, and Trust Section

The law is interesting—it at times moves 
with glacial slowness and then with breath-
taking speed.

In the course of just four months, start-
ing in February 2023, Senate Bill 1291 
(SB1291) made its way to Governor Katie 
Hobbs’ desk. On June 20, 2023, Governor 
Hobbs signed SB1291, and with the legis-
lature adjourning on July 31, 2023, the law 
takes effect on October 30, 2023. The bill 
primarily impacts protective proceedings 
under Chapter 5 of Title 14. With SB1291, 

we will see the emergence of a new set of 
requirements in guardianship and conser-
vatorship matters and the creation of a new 
governing instrument.

The following is an encapsulation of the 
amendments and additions to Title 14. 

Chapter 1. General Provisions, Defini-
tions and Probate Jurisdiction of Courts

Section 14-1102: Purposes; rule of 
construction. SB1291 adds two additional 
purposes to Title 14 as follows:

To promote a speedy, efficient, and inexpen-
sive system for resolving disputes under Chap-
ter 5 of Title 14, ensuring the due process and 
other constitutional rights of the persons sub-
ject to such proceedings are protected.

To provide remedies for parties who in-
cur damages due to vexatious conduct or 
other unreasonable conduct during pro-
ceedings brought pursuant to Title 14, with-
out infringing on the rights of individuals 
who are the subject of proceedings.

Section 14-1401: Notice; method and 
time of giving; damage. SB1291 eliminates 
service by first class mail. This is one of the 
most significant changes to the law and af-
fects more than just protective proceedings. 
The notice of hearing can now only be made 
by certified or registered mail, personal de-
livery or, if permitted, publication.

Chapter 5. Protection of Persons Under 
Disability and Their Property

Section 14-5111: Duties of appointed 
attorney; contempt. This is new legisla-
tion. This section outlines the duties of an 
attorney appointed for an individual who is 
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See Senate Bill 1291 page 6

2023
Hall of Fame

      Dinner
Thursday, November 9
at The Clayton House

in Scottsdale
See page 3 for

honorees and details.

ABA Bends the Knee and 
Amends ER 1.16

Q&A
LAWYER LIABILITY AND ETHICS

Joseph Brophy

E S TAT E  P L A N N I N G  S E C T I O N

See ABA Bends the Knee page 11

Senate Bill 1291: Amendments 
and Additions to A.R.S. Title 14

in violation of the Rules of Professional Con-
duct or other law.” What is going on here? 

The comments to the revised rule, as set 
forth in Resolution 100, make clear that the 
ABA’s alleged concern is the use of lawyers 
to engage in money laundering and terror-
ist financing: “[T]he impetus for these pro-
posed amendments was lawyers' unwitting 
involvement in or failure to pay appropriate 
attention to signs or warnings of danger ... re-
lating to a client's use of a lawyer's services to 
facilitate possible money laundering and ter-
rorist financing activities.” Fair enough. But 
while Resolution 100 contains a number of 
references explaining the problem of money 
laundering in the United States generally, the 
accompanying report is bereft of any indica-
tion that money laundering through lawyers 
or law firms in the United States is a material 

component of this problem. Presumably, that 
is because (1) there is not a money laundering 
problem in U.S. law firms and (2) the prob-
lem ABA is trying to address with Resolution 
100 has nothing to do with improving the 
judicial process, protecting clients or improv-
ing legal services. 

Resolution 100 does not hide the fact 
that the ABA amended ER 1.16 for fear of 
Congressional legislation. Specifically, early 
drafts of the Corporate Transparency Act 
(passed in 2021) would have required lawyers 
to disclose beneficial ownership information 
relating to their clients to the federal govern-
ment in contravention of their ethical obliga-
tions under ER 1.6 (duty of confidentiality). 
That effort failed. In July 2022, the House of 
Representatives attempted, but failed, to pass 
legislation to have lawyers or law firms regu-
lated as financial institutions, which would 
have required them to comply with the Bank 
Secrecy Act, which would require lawyers to 
file suspicious activity reports on their cli-
ents. Evidently, the Department of Treasury 
threatened the ABA to continue pushing this 
issue with Congress.

The ABA takes the position that the 
amendments “make explicit that which is 
already implicit.” And there is some truth to 
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Volunteer Lawyers Program Thanks Attorneys

The Volunteer Lawyers Program provided $2,034,915 in measurable 
economic benefit to families in 2022, in addition to improving 

safety and well-being for children and adults. 

***PRO BONO SPOTLIGHT ON CURRENT NEED FOR REPRESENTATION***
Attorneys are needed to help consumers with contract matters.

Attorneys’ fees can be claimed if litigation is required.

The Volunteer Lawyers Program thanks the following attorneys and firms for agreeing to provide 
pro bono representation on cases referred by VLP to help people with low incomes. VLP supports 
pro bono services of attorneys by screening for financial need and legal merit and provides primary 
malpractice coverage, verification of pro bono hours for CLE self-study credit, donated services from 
professionals, training, materials, mentors, and consultants. Attorneys who accept cases receive a 
certificate from MCBA for a CLE discount. For information on rewarding pro bono opportunities, 
please contact VLP Director Roni Tropper at 602-258-3434 x2660 or rtropper@clsaz.org or enroll 
with us at clsaz.org/volunteer-lawyers-program.  n

ATTORNEY OF THE DAY
Nancy Anger

Andrew S. Jacob
CHILDREN’S LAW CENTER

Kristy Blackwell
Jessica Cotter

Otilia Diaz
Shana Dawson Fish

John Gordon
Cody Hayes

Shawnna Riggers
Krista Robinson

Annette Cox Sandoval
Jennifer Shick
Shawn Stone
Cory Stuart

Gregg Woodnick
FAMILY LAWYERS 

ASSISTANCE PROJECT
Karla Urrea Berber

Carrie Canizales
Sally Colton

Michael Crane
Greg Davis

Ashley Donovan
Charles Friedman

Stuart Gerrich
Robert Hahn
Tarl Johnson

Lowen Jones
Katherine Kraus

Elizabeth Langford
Christopher Lazenby

Susan McGinnis
Daniel Rodriguez
Kimberly Staley
Heather Stewart

Lisa Johnson Stone
THE FEDERAL COURT CLINIC

Martin Coleman
Denny Esford

David Rosenbaum
Benjamin Rundall

FINANCIAL DISTRESS CLINIC
Tracy Essig
James Kahn

Donald Powell
INTEL

Michael Norman Coopersmith
T Romy Schlect Drysdale

Betty L Hum
Scott C Uthe

PROBATE LAWYERS 
ASSISTANCE PROJECT

Emily Burns  
Lauren Garner 
Thomas Hickey

Stacey Johnson 
Kelly L. Kral

Michelle Lauer
Tracy M. Marsh

James McDougall
Troy McNemar 

Carla Miramontes 
Ryan Talamante

Veronica Andreev – ASU Extern 
Kyle Bycroft – ASU Extern
Kiki Owens – ASU Intern

Nicole Salars – ASU Extern
SNELL & WILMER

Haley Breedlove
Matt Jarvey

Ian Joyce
John Lomax
Tony Marino

Greg Marshall 
Brad Martorana
James Melendres

Jordin P Pettit
Diamond Zambrano

TENANTS’ RIGHTS CLINIC
John Gordon 

Betty Hum
Peggy LeMoine

Judy O’Neill

VLP THANKS THESE VOLUNTEERS WHO PROVIDED OTHER  
LEGAL ASSISTANCE DURING THE MONTH:

The Volunteer Lawyers Program is a joint venture of Community  
Legal Services and the Maricopa County Bar Association

ADULT GUARDIANSHIP/ 
CONSERVATORSHIP
Bethany Lynn Bigler  

(Two Cases)
Greenberg Traurig LLP

Kacie Mackenzie Donovan 
(Two Cases)

Greenberg Traurig LLP
Daniel Peabody  

(Two Cases)
Quarles & Brady LLP

COLLECTION PRACTICES/
CREDITOR HARASSMENT

Michael A. Jones
Allen, Jones & Giles, PLC

CONSUMER
Gregory Marshall

Snell & Wilmer

DEBT COUNSELING/ 
BANKRUPTCY
Diane L Drain

Law Office of D L Drain PA
MINOR GUARDIANSHIP/

CONSERVATORSHIP
Camilla Butler Porter

Sole Practitioner 
Michelle P Roddy

Roddy & Urness, PLLC

VLP THANKS THE FOLLOWING ATTORNEYS AND FIRMS 
FOR ACCEPTING CASES FOR REPRESENTATION:

VLP THANKS THE FOLLOWING VOLUNTEER ATTORNEYS WHO 
RECENTLY ENCOURAGED COLLEAGUES TO VOLUNTEER WITH VLP

Nina Targovnik

We help clients 
successfully navigate 

troubled waters.

Our bankruptcy & reorganization practice 
assists companies, unsecured creditors, 
secured lenders, and their attorneys 
through the financial complexities of both 
in-court and out of-court reorganizations.

We provide assistance throughout the 
entire bankruptcy process: from strategy 
development through implementation of 
a plan of reorganization, to testimony as 
an expert witness.

• Proven ability

• Compelling analysis to 

judges and juries

• Plain, simple language

• Clear communication

Chris Linscott 
clinscott@keeganlinscott.com

3443 N Campbell Ave, Ste 115  
Tucson, AZ 85719 

520.884.0176

For more information, visit keeganlinscott.com

 
Cer ublic Accountants
Cer raud Examiners
Cer y & Restructuring Advisors

that statement. However, if the issue were that 
simple, then the federal government would 
not have insisted that the ABA amend Model 
Rule 1.16.

First, there is something unseemly about 
the ABA folding in the face of threats by the 
federal government to force lawyers to provide 
law enforcement with information about their 
clients. The Rules of Professional Conduct 
exist to protect clients and the justice system 
from dishonest or incompetent lawyers. Those 
rules are not in place to assist law enforcement 
or to serve as a legislative bargaining chip.  
Second, the ABA enacted the amendments 
to appease an interest group (federal and in-
ternational law enforcement) whose interests 
may be averse to the client. 

Third, the amendments to ER 1.16 change 
a lawyer’s duty from refraining from assisting 
in criminal or fraudulent activity about which 
the lawyer knows or has reason to know (ER 
1.2(d)), and now obligates a lawyer to inves-
tigate the client’s intentions throughout the 
representation. It is one thing for a lawyer to 
not assist in activity he “knows” to be nefari-
ous (which prohibits “willful blindness” un-
der the existing rules). It is quite another thing 
for a lawyer to have an independent duty of in-
vestigation into the client’s intentions. While 
this new duty does not make a lawyer an agent 
of law enforcement, it certainly imposes on 
the lawyer a new duty that is not owed to the 
client and is undertaken at law enforcement’s 
behest. The ABA’s inclination to defend the 

attorney-client relationship from harmful leg-
islation is admirable, but its apparent denial 
that amended ER 1.16 does not alter and po-
tentially harm that relationship is somewhat 
less admirable. 

Perhaps the ABA was right to act to fend 
off potential legislation that, admittedly, 
would have damaged the attorney-client rela-
tionship worse than the amendments in Reso-
lution 100. It is unclear from the ABA’s report 
how close the threatened legislation was to 
passing. Presumably the ABA knows a few 
people on Capitol Hill. But how these amend-
ments came about, that they were not made 
to address a real problem in the United States 
involving American lawyers, and the fact that 
they alter every attorney-client relationship, 
not just the miniscule group of lawyers who 
represent money launderers and terrorist fi-
nanciers, should not be ignored when state su-
preme courts consider whether to adopt them.

In the meantime, the transactional lawyers 
in the Maricopa Lawyer’s vast readership (in-
cluding those of you who practice in the area 
of terrorist financing) should take a look at 
Resolution 100, which includes the amend-
ments to ER 1.16 and the comments, and 
consider how these changes would potentially 
affect you. It will not be long before Arizona 
considers whether to adopt them.  n

Joseph Brophy is a partner with Jennings 
Haug Keleher McLeod in Phoenix. His prac-
tice focuses on professional responsibility, lawyer 
discipline and complex civil litigation. He can be 
reached at JAB@jhkmlaw.com.
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A SMALL DONATION MAKES A BIG DIFFERENCE
Arbitration Fee Donations Help

Partnering with the Maricopa County Superior Court, the Maricopa County Bar  
Foundation (MCBF) is once again encouraging attorneys assigned to arbitration to donate 
the $75 fee to the Foundation’s fundraising efforts.
It’s Easy to Contribute

The court has made it easy to contribute with a convenient “pro bono” check-off box 
located at the bottom of the Invoice in Support of Request for Warrant, a form provided in 
your arbitration packet. For more information, go to maricopabar.org and click on “About 
Us” on the top menu bar then “Maricopa County Bar Foundation.”

THANK YOU FOR MAKING A DIFFERENCE!


