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LAWYER LIABILITY AND ETHICS

Joseph Brophy

A recent decision 
from a disciplinary 
proceeding in Oregon 
highlights the impor-
tance of precision when 
lawyers certify that 
their client understands 
an agreement they have 
signed and highlights 
the fine line between 

what does and does not constitute a conflict 
of interest. Plus, since the Maricopa Lawyer 
is always up on the important news of the 
day, Russia makes an appearance. 

Client lived in St. Petersburg, Russia, be-
fore “an internet service that matched men 
with Russian women” found her one true 
love. Prince Charming made the trip from 
America to Russia to meet Client, as well as 
two other women he met through the web-
site. After what was undoubtedly a rigorous 
interview process, Cupid’s arrow found Cli-
ent and Prince Charming. They returned to 
the United States and were married shortly 
thereafter in 2007. 

A few days before the wedding, Prince 
Charming, clearly a hopeless romantic, 
told Client that she had to sign a prenuptial 
agreement or else he would not marry her, 
and she would be forced to return to Russia. 
Client retained Lawyer because she barely 
spoke English and could not understand 
much of the agreement. Lawyer advised Cli-
ent that if Prince Charming died or they got 
divorced Client would get nothing. Client 
signed the agreement verifying that she fully 
read and understood the agreement. Lawyer 
also certified that Client acknowledged her 
full understanding of the agreement. 

Everyone make sure you are sitting 
down—the marriage did not last. In 2017, 
Client decided to seek a divorce. She re-
tained Lawyer once again, telling Lawyer 
for the first time that at the time she signed 

the agreement in 2007 she felt pressured 
into signing. Lawyer petitioned the court 
for dissolution and spousal support. Prince 
Charming moved for summary judgment 
on the claim for spousal support. In response 
to that motion, Client claimed that she had 
not understood the prenuptial agreement 
and had not voluntarily signed because of 
her limited knowledge of English.

The trial court found that Lawyer had 
a conflict of interest as the attorney who 
certified in 2007 Client’s understanding of 
the agreement which Client now claimed 
she in fact had not understood. The court 
told Lawyer she must either withdraw or the 
court would file a bar complaint. Lawyer 
withdrew. Nevertheless, the State Bar of Or-
egon charged Lawyer with violating ER 1.7, 
which prohibits a lawyer from representing 
a client if there is a significant risk that a 
conflict of interest may materially limit the 
lawyer’s representation. 

The Bar argued that Lawyer violated ER 
1.7 because she had a personal interest in the 
dispute over the enforceability of the prenuptial 
agreement in that Lawyer knew she failed to 
effectively communicate the terms and conse-
quences of the agreement and that Client had 
lied to her about understanding the agreement. 
The Bar reasoned that a conflict arose because 
Client could potentially sue Lawyer for mal-
practice erroneously signing the prenuptial 
agreement certification. 

A 2-1 decision of the Disciplinary Board 
found there was no conflict of interest. The 
Board found it critical that Lawyer did not 
certify that Client understood the agree-
ment, but rather that Client “acknowledged 
she understood the agreement.” It was un-
disputed that Client said she lied to Lawyer 
about her understanding of the agreement, 
and the Bar produced no evidence that 
Lawyer should have been aware of this lie. 
The Board reasoned that “absent evidence 

From Russia with Love—Lawyer 
Beats Conflict of Interest Charge

to the contrary, an attorney is entitled to rely 
on a client’s assurances that she understands 
what the attorney is explaining.” The Board 
reached the same conclusion on the duress 
that Client was under, concluding that there 
was no reason Lawyer should have been 
aware of that either. 

Regarding the possibility that Lawyer 
would be a material witness in the dissolu-
tion proceeding, the Board noted that al-
though that was a possibility (albeit not a 
charge brought against Lawyer for violating 
ER 3.7), any testimony by Lawyer would be 
on uncontested issues, which is allowed un-
der ER 3.7. Client admitted she told Lawyer 
she understood the agreement and was lying 
when she did so. No one was claiming any-
thing to the contrary. 

The Board’s dissenter would have sanc-
tioned Lawyer because she should have rec-
ognized the conflicts of interest reconciling 
her advice in 2007 with her statements in the 
2017 dissolution and spousal support matter. 
The potential conflicts found by the dissent 
include: exposure to claims from either party 
to the prenuptial agreement for the error in 
Lawyer’s certification; exposure to claims 
from Client for inadequately advising her in 
2007; or becoming a witness in the spousal 
support matter. The dissent also found that 
notwithstanding the favorable language in 
the certification signed by Lawyer certify-
ing only Client’s “acknowledgment” of un-
derstanding, she still had a duty to properly 
inform her client, and failed in that duty, 
arguably leaving Lawyer exposed to personal 
liability that would materially limit her 2017 
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representation of client. 
Given the split between the panel, trial 

court and State Bar of Oregon, this is ob-
viously a close question. When you certify 
your client’s understanding of a written 
agreement, you may want to make room of 
the possibility that your client may not be 
entirely candid with you, or may take that 
position in the future, and reflect that pos-
sibility in your certification.  n

Joseph Brophy is a partner with Jennings 
Haug Keleher McLeod in Phoenix. His practice 
focuses on professional responsibility, lawyer dis-
cipline and complex civil litigation. He can be 
reached at JAB@jhkmlaw.com.

The LRS receives more than 10,000 
calls per year from people seeking legal
assistance as well as attorneys referring
clients outside their practice area.

AMONG THE AREAS NEEDING 
COVERAGE ARE:
administrative law   •   SSI-SSD/Medicare law
workers’ compensation   •   immigration
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POTENTIAL CLIENTS CAN BE YOURS WITH 
THE MCBA LAWYER REFERRAL SERVICE 

It’s easy to join! Contact Karla Durazo, kdurazo@maricopabar.org.
Spanish-speaking and West Valley attorneys are especially needed.


