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conclusion, and the likelihood of success. If it is going to cost more to litigate the 

case than would be recovered by winning, a fee dispute may be more likely. 
The existence of insurance and the terms of coverage are also important. If the potential 

client has insurance coverage for any aspect of the matter, the case may need to be 

tendered to the insurer for defense and/or indemnification. Insurers often have approved 

lists of counsel, or require pre-approval of counsel, so understanding the insurance 

coverage at the beginning can avoid the unfortunate situation of being retained by the 

client, only to find that the insurer will not pay your fees. If the case is to be taken on a contingency fee basis, evaluate whether the case is strong 

and whether the defendant is collectible. If you have a “judgment proof” defendant, 

spending the money to bring an action may not be cost-effective, even if you prevail. 

Similarly, evaluate whether the defendant is likely to have insurance coverage that would 

make the representation economically viable. 
1.3.2. Are the client’s expectations reasonable? Find out what goal the client wants to achieve and consider whether that goal is realistic. 

Sometimes the potential client’s desired result is outside the realm of possibility. If the 

client refuses to accept a realistic assessment or ignores the risks or costs, be wary. You 

may be best served by declining to take the case. 
1.3.3. Are you equipped to handle the matter? There is no shame in declining a potential case that you are simply not able to handle. In 

fact, the Ethical Rules require you to have or be able to obtain the legal knowledge and 

skill that is reasonably necessary for competent representation. See Ariz. R. Prof’l 

Conduct ER 1.1. Thus, before accepting the case, ask yourself whether the matter is 

appropriate for you and your firm to handle. Do you have or can you obtain the 
appropriate knowledge and expertise? What is your workload and can you devote enough 

time to the case? Is your office sufficiently staffed to handle the dispute? Can you meet 

your Rule 11 obligations? If this is a contingency fee case, can your practice survive a 

potential loss? 
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conversations, including that acquiring harmful information about the potential client 

may disqualify you from representing another client in the same or a substantially related 

matter if their interests are materially adverse to one another. See Ariz. R. Prof’l Conduct 

ER 1.18. 

If there is a conflict, consider whether it can be waived by informed client consent. Given 

that conflict issues are fact specific, a blanket waiver form should never be used. Rather, 

tailor any waiver to the specific case, and be sure to retain a copy of all signed waivers. 

1.3. Decide whether the case is right for you 

“A lawyer is not a bus.” You are not required to take on every client who walks in the 

door. However, once you do take on a case, there are limits to when and how you can 

withdraw. See Ariz. R. Prof’l Conduct ER 1.16. So, before you get too far down the road 

of a potential representation, ask yourself the following questions: 

1.3.1. Will you get paid? 

One of the most important questions you must ask yourself when a potential client arrives 

is whether you are likely to end up collecting fees for the work you are going to perform. 

Most lawyers, at one point or another, will have to deal with a client that does not want to 

pay for services rendered, and a significant number of malpractice claims and grievances 

are filed in response to an attorney’s attempt to collect unpaid legal fees. A realistic 

collectability analysis at the case intake stage is crucial to minimizing those risks. 

Prior to agreeing to represent a client, you should discuss your fees, including your 

entitlement to withdraw for non-payment of fees. Consider whether to ask for a retainer, 

which lawyers often require for new clients for whom the attorney has not previously 

worked. Requesting a reasonable retainer can minimize potential fee conflicts, reveal the 

client’s true attitude regarding the payment of fees, and help both the lawyer and the 

client understand whether the client can afford your fees. 

Practice Pointer: The economics of the case often play a role in fee disputes. Get a 

sense of the amount at issue, the likely costs and fees of litigating the matter to 
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CHAPTER 1: CASE INTAKE AND EVALUATION1 
1.1. Introduction 

A new potential client comes in. Now what? Before agreeing to represent someone, you 

must think through a number of important issues, such as conflicts, timing, budget, and 

your expertise. This may mean that not every person who walks into your office will 

ultimately become your client. This chapter provides suggestions for handling case intake 

and evaluation, documenting an engagement, and taking the first steps after accepting a 

case.   

1.2. Check for conflicts of interest 
A conflict check is imperative in assessing whether you can take on the new case. The 

Ethical Rules comprising the Arizona Rules of Professional Conduct, set forth in Rule 42 

of the Arizona Rules of the Supreme Court, may limit your ability to represent the 

potential client. See, e.g., Ariz. R. Prof’l Conduct ER 1.7 (current clients), 1.9 (former 

clients), 1.10 (imputed conflicts). 
The purpose of the conflicts rules, generally speaking, is to ensure that you do not have 

divided loyalties. A lawyer should, therefore, have reliable procedures in place to keep 

track of all current and former clients of all lawyers in the firm in order to determine 

whether any actual or potential conflicts of interest exist. Your conflicts check should 

identify whether you or anyone else in your firm currently represents any person or entity 

adverse to the potential new client and also whether you or anyone else in your firm has 

been adverse to the potential client in the past. Running a proper conflicts check will require you to have a sufficient understanding of 

the nature of the prospective representation. Thus, you will need to discuss exactly who 

you would be representing (which requires particular attention to detail if the potential 

client is a corporation), who any adverse parties would be, and what the dispute is about. 

Be aware of the ethical duties you owe to potential clients with whom you have such 

1 Sixth Editions edits by Fredric Bellamy (Carpenter, Hazlewood, Delgado, & Bolan) 
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A recent case in federal 
court highlighted a differ-
ence of opinion between 
a federal court and the 
state bar in the jurisdic-
tion where the court sits 
regarding whether it is 
ethical for an attorney to 
pay a discovery sanction 
levied against the attor-

ney’s client. 
In Pletcher v. Giant Eagle, Inc., the plaintiffs 

brought suit in a Pennsylvania federal court 
against a grocery store chain alleging that the 
chain’s policy requiring customers to wear a 
mask while inside its stores during the Covid-19 
pandemic violated the Americans With Dis-
abilities Act. The defendant moved for sanctions 
against the plaintiffs for discovery violations, in-
cluding the failure to produce videos of plain-
tiffs’ trips to the grocery store in question and 
the failure to perform reasonable searches for 
text messages and emails. The court awarded 
the defendant $8,085 in attorneys’ fees incurred 
as a result of the discovery dispute. 

After the court made its ruling, counsel for 
the plaintiffs asked the court’s permission to al-
low the plaintiffs’ law firm to pay or advance 
the cost of the sanctions on behalf of their cli-
ents. The defendant argued that allowing the 
lawyers to advance the cost of sanctions would 
violate the Pennsylvania Rules of Professional 
Responsibility. The court, after recognizing 
that this issue is an “unsettled” area of the law, 
ruled in favor of the defendants because the 
plaintiffs’ contingent fee agreement did not al-
low for the lawyers to advance those costs.

ER 1.5 requires that a contingent fee agree-
ment be in writing and state the method by 
which the fee is to be determined, and whether 
and when expenses will be deducted (before or 
after the contingent fee is calculated). ER 1.8 
prohibits a lawyer from providing “financial 
assistance” to a client, except for the advance-
ment of “court costs and expenses of litigation.” 
Whether sanctions from an attorney fee award 
is a “court cost” or “expense of litigation” is un-
settled in most jurisdictions, including Arizona. 

The Pletcher court noted that not only 
did the contingent fee agreement not specify 
whether attorney’s fees and costs ordered as 
a discovery sanction could be advanced by 
the lawyers, but the fee agreement specifically 
stated that “attorneys fees are not included in 
the costs and expenses incident to the litiga-
tion that are the sole obligation of the client 
to pay and are to be reimbursed upon the ad-
vancement of counsel.” Since the contingent 
fee did not obligate the clients to reimburse 
the lawyers for the attorneys’ fee sanction that 
would be paid by the lawyers, the court con-
cluded there was no guarantee that the clients 
would remain responsible for the sanctions. 
The court also felt that ER 1.8 did not clearly 

allow an attorney to advance the cost of a dis-
covery sanction on behalf of the client.

The plaintiffs were not done. After the court 
issued its sanction in December 2021, the plain-
tiffs sought and obtained an opinion from the 
Pennsylvania Bar Association Legal Ethics and 
Professional Responsibility Committee on the 
sanction issue. On February 2, 2022, the Com-
mittee reached a different conclusion than the 
federal court. First, the Committee reasoned 
that payment of the sanctions was directly re-
lated to the litigation for which the plaintiffs’ 
lawyers were hired. Second, the Committee 
considered the purpose of the sanctions, which 
was to both deter parties who commit discov-
ery violations and to reimburse opposing coun-
sel and their client for the time obtaining the 
sanction order. While the Committee acknowl-
edged that allowing the attorneys to pay the 
sanction would defeat the deterrent effect of the 
sanctions, it also noted that the plaintiffs lived 
solely off Social Security Disability payments, 
which the Pletcher defendants could not attach 
anyway. Since the deterrent effect was unlikely 
to be served, the Committee felt that policy of 
reimbursement could still likely be served by al-
lowing counsel to pay the sanctions. 

The Honorable Nora Fischer of the Western 
District of Pennsylvania was not moved by the 
Committee’s opinion when it was brought to 
her attention via a motion to reconsider. Judge 
Fisher denied the motion because: (1) there had 
not been any change in the controlling law 
since the original ruling; (2) there was no new 
evidence that would change the ruling; and (3) 
there was not a clear error of law or fact. The 
Committee’s opinion was merely “advisory.” 
Moreover, Judge Fisher disputed the Commit-
tee’s opinion on the merits to the extent it re-
lied on an exception to ER 1.8 that allows an 
attorney to pay the court costs and litigation 
expenses of indigent clients. Judge Fisher not-
ed that the plaintiff and her husband recently 
purchased a $625,000 retirement home, had a 
boat docked near their residence, paid $400 a 
week in groceries, and had taken expensive va-
cations with friends. This is obviously a notable 
discrepancy between the evidence in the court 
case and the assumptions that the plaintiffs fed 
to the Committee. 

Both the Pletcher decision and the Com-
mittee’s response to Inquiry No. 2022-005 
summarized the ethics opinions from differ-
ent states that have addressed this issue, which 
is one over which there is a genuine split of 
opinion. For those of you who take clients on 
a contingent fee basis, it may be worth address-
ing this issue in your fee agreement to avoid the 
problem the Pletcher plaintiffs encountered.  n
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